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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 2433/11 

                                U/S 279/338/304A of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                               v. 

                 Sri Rakesh Sarma….……ACCUSED 

Ld. Advocates: For Prosecution………,Md. Hussain Ld.APP 

                      For Defence……Sri Prayag Kr. Sarma, Ld. Advocate 

Evidence Recorded on: 07.5.14, 15.12.14, 3.7.15, 8.10.15 

Argument heard on: 03.1.17 

Judgment delivered on: 02.2.17 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, on 9.11.11, at about 2:45 

AM, in night(early morning), the accused, Sri Rakesh Sarma, while 

driving a car, bearing no. AS-01J 5068, from the side of Balipara, at a 

high speed and in a negligent manner, had hit, Havidar, of Salonibari 

Outpost, Sri Dipkumar Bhagawati, who was on checking duty on NH-52, 

near Goroimari. As a result of the incident, Sri Dipkumar Bhagawati was 

grievously injured. He was rushed to hospital. During his treatement in 

Guwahati, he died on 13.11.11. Hence, the case. 

2. The  informant, Sri Dipak Gogoi, had lodged the FIR at Salonibari OP on 

10.11.11. The police had registered Tezpur P.S Case no. 1242/11 u/s 

279/338 of IPC. After investigation, the charge sheet u/s 279/338/304A 

of IPC, was filed against the said accused. Particulars of offences u/s 

279/338/304A of IPC were explained to the accused to which he 

pleaded not guilty and claimed to be tried.  
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3.  The prosecution has examined the 6 witnesses and thereafter closed 

its evidence.  The accused was examined u/s 313 Cr PC. The defense 

has not adduced any evidence. Heard arguments. 

 

4.  POINTS FOR DETERMINATION: 

a. Whether the accused had driven the car, on National Highway-52, on 

09.11.11 at about 2:45 AM, in a rash or negligent manner, as to 

endanger human life or to be likely to cause hurt or injury to any other 

person? 

b. Whether the accused had caused grievous hurt to Sri Dipkumar 

Bhagawati,, by hitting him, by driving the  car, in a rash or negligent 

manner, as to endanger human life and personal safety to others, on 

the said day and time ? 

c. Whether the accused, while driving the  car, in a rash or negligent 

manner, had knocked down Sri Dipkumar Bhagawati, causing his death, 

not amounting to culpable homicide? 

 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Sri Dipak Das,who is the informant of the case, has stated that on 

9.11.11, at about 2:45 AM, he was in patrolling duty, as a constable of 

Salonibari OP. He has stated that on 9.11.11 at about 2:45AM, one light 

vehicle , bearing no. AS 01J 5068, coming from the side of Balipara, 

was being driven by its driver at a high speed. He has stated that they 

were on patrol duty  on foot and the driver of the vehicle was being 

driven in a negligent manner and no horn was blown. The said driver 

could not control the vehicle over the speed breaker on the road, and 

knocked his fellow Havildar, Sri Dip Kumar Bhagawati down, who was 

with him, causing grievous injury. He has stated that the injured, Sri 

Dip Kumar Bhagawati was brought to Kanaklata Civil Hospital in 108 

Ambulance. From there he was taken to GMCH, but he died. He has 

stated that the vehicle was being driven by the accused, Sri Rakesh 

Kumar Sarma. 
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6. Likewise, PW2, Sri Debakanta Das, in his examination in chief, has,inter 

alia, stated that the incident had taken place in the year 2011, at about 

2:45AM, at Goroimari, on national highway-52. He has stated that one 

Major, driving one vehicle, bearing no. AS-01J 5068, coming from 

Balipara side, at a high speed, had hit Deep Kr. Bhagawati, causing 

injury to him. The injured was taken to Guwahati, where he had died.  

7. On similar footing, PW3, Sri Ajit Ch. Deka, in his examination in chief, 

has  inter alia, stated that on 09.11.11, when he was doing Naka duty 

at night, at Goroimari, one vehicle coming from the side of Balipara, 

bearing no. AS-01 J 5068, had knocked Bidyut Kr. Bhagawati down. 

8.  PW4, Sri Gupeswar Sonowal, has stated, in his examination in chief 

that when Dipak Bhagawati, was doing night patrolling duty, one Maruti 

Zen vehicle, coming at a high speed, had hit Dipak Bhawagati.  In his 

cross examination, inter alia, he has stated that he(injured) was 

walking on the side of the national highway, on the kutcha 

way(sideway). 

9. PW5, Sri Rajib Gogoi, in his examination in chief has, inter alia, stated 

that the Maruti Zen vehicle was being driven at a very high speed. He 

has stated that he had given signal to the said car to stop, before the 

collision. But the car did not stop, and had knocked Dip Kumar, and 

sped away.  

APPRECIATION OF EVIDENCE: 

10. In order to prove the charge u/s 279/338/304A of IPC, one of the 

essential ingredients to be proved is rash or negligent act of the 

accused. In this case, it is to be examined whether the prosecution has 

been able to discharge this burden or not.  

11. In this case, there are five eye-witnesses of the incident. PW1 to PW5 

were present at the place of occurrence and were in the patrolling duty. 

Of the five aforesaid witnesses, PW1, PW2 ,PW4 and PW5, have stated 

that the vehicle was being driven at high speed. However, driving at a 

high speed on a national highway, by itself, is not sufficient to prove 

that the driver was driving the vehicle rashly or negligently. Vehicles are 
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being, generally, driven at high speed on National Highways. Hence, 

unless, there are other circumstances, presence of school nearby, 

presence of market area, etc, speed driving alone does not constitute 

rash or negligent driving.  

12. Regarding other incriminating facts and circumstances, the evidences of 

the PWs are not consistent. According to PW1, the accused driver had 

lost control, when the vehicle had crossed a speed-breaker, and as the 

result, it had hit Dip Kumar Bhagawati. He has also stated that the 

driver did not blow horn. But, PW2, in his evidence, was silent 

regarding losing control over speed breaker. He has only stated that the 

accused, driving a car, AS-01 J 5068, at a high speed had hit Deep Kr. 

Bhagawati. PW3, was also silent regarding the car losing control . 

Likewise, PW4, has simply stated that one speeding Maruti Zen vehicle 

had hit Dipak Bhagawati( deceased). On the other hand, PW5, has 

stated that he had  signaled the vehicle to stop, before the hitting, but 

it did not stop and had hit Dip Kr. Bhagawati. Thus, the version of PW5 

is not consistent with that of PW1, though both of them, had claimed to 

be present there. Except, PW5, none of the other PWs had stated that 

the accused was signaled to stop, but he did not respond and sped 

away. Moreover, losing control over speed breaker has not been 

supported by other PWs.  

13. Hence, it is not established that the accused was driving the vehicle in a  

gross rash or negligent manner.  As stated, mere speed driving on a NH 

is not sufficient to attract Sec 279/338/304A of IPC, though the death 

of Sri Deep Kr. Bhagawati, caused due to hitting by the car, driven by 

the accused, on the day and time of occurrence, has been established.  

14. In the light of the above, I am of the view that prosecution has failed to  

prove the guilt of the accused , Sri Rakesh Sarma u/s 279/338/304A of 

IPC, beyond reasonable doubt. The accused is acquitted of the charge 

u/s 279/338/304A of IPC, and is set at liberty forthwith.  
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15. The judgment is pronounced in the open court on this  02nd    of 

February, 2017. The judgment is prepared under my hand and seal of 

this Court  

16.  The bond shall remain operative till 6 months from the date of this 

order and shall stand cancelled after the expiry of 6 months. 

17.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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LIST OF DOCUMENT  EXHIBITED BY THE PROSECUTION 

EXT 1: FIR 

EXT 2: SKETCH MAP 

EXT 3: SEZIURE LIST 

EXT 4: MVI REPORT 

EXT 5: BAIL BOND 

EXT 6:PM REPORT 

EXT 7:  CHARGE SHEET 

 

                                                      Addl. CJM, Tezpur. 

 

 

 

 

 

 

 


